Ethiopian Roads Authority

Bidding Document
TABLE OF CLAUSE
Y W €1 1T 1 PR 1
| o103 o T o il > T PR 1
2. SoUrce Of FUNAS ..ccuviiiiieiiiiee e 1
3. Eligibility and Qualification Requirements.............ccceevveerniernieeniieenniee e 1
4. CoSt Of BIdding.....cccuueieieiiiie et 2
5. Site Visit, method Statement and Material Investigation..............ccccueeeeeeveerennnne. 2
B. Bidding DOCUIMENLS ....cceeiiiiiiiisinnniiiiiiiiiinuneetieiiissssnsnesieissssssssssssescssssssssssssssessssssssssssans 3
6.  Content of Bidding DOCUMENLS .........ccoeviiieiiiiiiieeeiiee e evve e 3
7. Clarification of Bidding DOCUMENLS...........cccoviiririieeeiiiieeeiiiiee e erae e 3
8. Amendment of Bidding Documents .............cccceeerriiiiieiiiiiee e 4
C. Preparation Of Bids .......c.ccoeinennnnniiiiccsssscsereniocssssssssnssnssssssssssssassssssssssossasssssssssssssassssss 4
9. Language of Bid .......coooiiiiiiiiiiicece e e 4
10. Documents Comprising the Bid ............cccceeeiiiiiiiiiiiii e 4
11.  Bid Prices, Currencies of Bid and Payment ..............cccooeiiiiiiiiiiinieeeieeee 7
12, Bid Validity coeeeeeiiie e et 8
13, Bid SCCUILY c.uvviiiiiiiiee ettt ettt ettt e e ae e et e ee e sasbaeeeesseaesesssaeeesnens 8
14.  Variations in Bidding Conditions ..............cceeveiiireiiiieieie e 9
15. Format and Signing of Bid ..........cccoiiiiiiiiiiiiiiiieece et 10
D. Submission Of Bids ..cccccovceiiiieiinscsssnnreicisssssssnneriissssssssssarsssesssssssssssssssssssssosssssssssssssens 10
16. Sealing and Marking of Qualification Applications and Bids ...........c.ccceeceeee.. 10
17. Deadline for Submission 0f Bids...........ccccvvieiiiiiiiiiiiiieiiiiie e 11
I8, LAt Bids ..ueeeeuiieeiiiieiiie ettt e 11
19. Modification and Withdrawal of Bids ...........cceevveiiiiiiiiiiiiie e, 11
E. Bid Opening and EValuation ..........eiciciiiiinnvneeiiiccsscssnniisicsssssssssssssssssssssosssssssssssssens 12
20, Bid OPENING...uiiiiuiiiiiiie ettt ettt ettt ettt eeeitae et e e baeenbeeseaeees 12
21. Process to be Confidential...........cccveeeiiiiiiiiiiiiiiiee e 13
22, Clarification Of BidS........uuviiiiiiiiiiiiiiiie ettt e e 13
23.  Determination of ReSPONSIVENESS........cceeeiuiieieiiiiieeiiiee e eireeeeerreeeeeeireeeesereeens 13
24, Correction OF EITOTS .....uuvviiiiiiiiiiiiiiiice ettt et ae e e e e eavae s 14
25. Evaluation and Comparison of BidS ........ccccceeeveiiiiiiiiieiiiciiie e 15
26. Preference for Domestic Bidders...........ccovviiieiiiiiiiiiie e 16
F. AWArd of CONEIACE.....uueieiiiiiiieirvnnerieiecssssessesesiosssssssssssssssssssssssssassssssssssosssssssossssssssasess 17
27, AWAId CIILeIIA ...viieiiiiiiiiiieie e ettt e e e et e e e e et br e e e e e e etebraeaeeeeesenesarneeas 17
28. Employer’s Right to Accept Any Bid and to Reject Any or All Bids................ 17
29.  Notification Of AWArd .........ccceiiiiiiiiiiie it e e e e eeeaare s 18
30.  Performance SECUTILY .......ueieeeiiieeeeiieeeeieee et e et e et ee e et ae e e e ee e eeaeeeanes 18
31.  Signing of Contract AGreCmMeNt...........cccvveeiiiiurereeerireersiieeeeeeraeeeesereeeessereeeesnes 19
32. Dispute Review Method........cc.eeeiiiiiiiiiiiiie e 19
33.  Corrupt & Fraudulent PractiCes..........ccccvuvieiiiiiiieieiiieeeiiiie e e eesieeeeevee e 19
34, Warranty BONd..........ooooiuiiiiiiiiiiccece et a e 21

VOLUME I - SECTION II: Instruction to Bidders V.2019.1 Page 1 of 21



Ethiopian Roads Authority
Bidding Document

INSTRUCTIONS TO BIDDERS

A. General

1. Scope of Bid 1.1 The Employer, as defined in the Particular Information to
Instruction to Bidders, hereinafter “the Employer” wishes to
receive bids for the Design and Build works, as described in
this Bidding Document, hereinafter referred to as “the works”.

1.2 The successful bidder will be expected to complete the works
within the period stated in the Particular Information to
Instruction to Bidders from the date of commencement of the
works.

1.3 Throughout these bidding documents, the terms “bid” and
“tender” and their derivatives (bidder/tenderer; bid/tender,
bidding/tendering etc.) are synonymous. Singular also means

plural.
2. Source of 2.1 The source of fund is as indicated in Particular Information to
Funds Instruction to Bidders.
3. Eligibility A bidder shall:
3.1 Have the legal capacity to enter into a contract;

3.1.1 Not be insolvent, in receivership, bankrupt or being
wound up, not have had their business activities
suspended and not be the subject of legal proceedings for
any of the foregoing; and

3.1.2 Have fulfilled their obligations to pay taxes according to
the laws of the Federal Democratic Republic of Ethiopia.

3.2 Bidding is open to all bidders from eligible countries as defined
in Section [X, Forms and Schedules. Any materials, equipment
and services to be used in the performance of the Contract shall
have their origin in an eligible country, as defined in Section
IX, Forms and Schedules.

3.3 For purposes of Sub-Clause 3.2 above, “origin” means the
place where the materials, Plant, equipment, and other supplies
are mined, grown, produced, manufactured, or assembled and
from which the services are supplied.

3.4  All bidders shall provide a statement that the Bidder (including
all members of a joint venture and Sub-Contractors) is not
associated, nor has been associated in the past, directly or
indirectly, with the consultant or any other entity that has
prepared the design, specifications, and other documents for
the Project or being proposed as Engineer for the Contract. A
firm that has been engaged by the Employer to provide
consulting services for the preparation or supervision of the
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3.5
3.6
3.7
4. Cost of 4.1
Bidding
5. Site Visit, 51
method ’
Statement and
Material
Investigation
5.2
5.3

Works, and any of its affiliates, shall not be eligible to bid.

Government-owned enterprises in the Federal Democratic
Republic of Ethiopia may only participate if they are legally
and financially autonomous, operate under commercial law,
and are not a dependent agency to the Employer.

A Bidder that has been debarred from participating in public
procurement in accordance with this ITB, at the date of the
deadline for bid submission or thereafter, shall be disqualified.

A Bidder shall not have a conflict of interest. All Bidders found
to have a conflict of interest shall be disqualified. Bidders
having at least one controlling partner in common may be
considered to have a conflict of interest.

The Bidder shall bear all the costs associated with the
preparation of his bid. The Employer will in no case be
responsible or liable for these costs, regardless of the conduct or
outcome of the bidding process.

It is required to visit the site of works and fill in the site visit
form prescribed in Section IX, Forms and Schedules of the
Bidding Document and obtain for himself on his own
responsibility all information that may be necessary for
preparing the bid and entering into a contract. The costs of
visiting the site shall be at bidder’s own expense.

The bidder and any of his personnel or agents will be granted
permission by the Employer to enter upon his premises and
lands for the purpose of such inspection, but only upon the
express condition that the bidder, his personnel or agent, will
release and indemnify the Employer and his personnel and
agents from and against all liabilities in respect thereof and will
be responsible for personal property and any other loss, damage,
costs and expenses however caused, which, but for the exercise
of such permission would not have arisen.

As this contract is different from the traditional BOQ based
contract, the bidders are required to conduct preliminary
reconnaissance to project road and investigate material
availability, alignment, drainage Structures, Pavement, etc., get
familiar with the Employer’s requirements including of ERA’s
manuals, ERA’s Standard Specifications, etc. and address their
clear understanding of the works in their methodology of their
proposal.
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B. Bidding Documents
6. Content of 6.1 The set of Bidding Documents issued for the purpose of
Bidding bidding includes the number of copies and contents listed below
Documents together with any Addenda thereto issued in accordance with

Clause 8 of Instructions to Bidders.

VOLUME I
Section I: Invitation to Bid
Section II: Instructions to Bidders

Section III:  Particular Information to Instruction to Bidders

Section IV:  General Conditions of Contract - Conditions of
Contract For Design-Build and Turnkey, First
Edition 1995

Section V:  Conditions of Particular Application

Section VII: Form of Bid, Appendix to Bid, Payment Schedule
and Form of Bid Security

Section VIII: Bill of Quantities (Not Applicable)
Section IX:  Contract Forms and schedules
Section X:  Drawing (if Applicable)

Section XII: Dispute Resolution Procedure

VOLUME II

Section VI:  Employer’s Requirements

VOLUME II1

Section XI:  Post Qualification Document

6.2  The bidder is expected to examine all instructions, conditions,
forms, terms, specifications and Employer’s Requirements in the
Bidding Documents. Failure to comply with the requirements of
bid submission will be at the bidder’s own risk. Pursuant to
Clause 23, bids that are not substantially responsive to the
requirements of the Bidding Documents will be rejected

7. Clarification 7.1 A prospective bidder requiring any clarification of the Bidding
of Bidding Documents may request clarification in writing at the address
Documents indicated in the particular information and the bidder or his

official representative is invited to attend a pre-bid meeting
which will take place at the venue, time and date specified in the
Particular Information to Instructions to Bidders.
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7.2 The Bidder should likewise notify the above in writing of any
contradictions, ambiguities and omissions in the Bidding
Documents if clarification on these is necessary for the clear
understanding of the document and for the preparation of the Bid.
Such inquiries must reach the above named address not later than
20 days prior to deadline for submitting of bids. Written copies of
the Employer’s response will be sent to all prospective bidders
who have purchased the bidding documents.

8. Amendment 8.1 At any time prior to the deadline for submission of bids, the
of Bidding Employer may, for any reason, whether at his own initiative or in
Documents response to a clarification requested by a prospective bidder,

modify the Bidding Documents by the issuance of an Addendum.

8.2 The Addendum will be sent in writing to all prospective bidders
who have purchased the Bidding Documents and shall be part of
the bidding document pursuant to Sub-Clause 6.1. Prospective
bidders shall promptly acknowledge receipt thereof in writing to
the Employer.

8.3 In order to afford prospective bidders reasonable time in which to
take an addendum into account in preparing their bids, the
Employer may, at his own discretion, extend the deadline for the
submission of bids in accordance with Clause 17.

C. Preparation of Bids

9. Language of 9.1 The bid prepared by the bidder and all correspondence and
Bid documents relating to the bid exchanged by the bidder and the
Employer shall be written in the English Language. Supporting
documents and printed literature furnished by the Bidder may
be in another language provided they are accompanied by an
accurate translation of the relevant passages in the above stated
language, in which case, for purposes of interpretation of the
bid, the translation shall prevail.

10. Documents 10.1 The Bid submission to be prepared by the bidder shall
Comprising comprise the following:
the Bid

With the Post Qualification Application Envelope, the bidder
shall submit the following eligibility and qualification
requirements:

(a) Copies of original documents defining the constitution
or legal status, place of registration and principal place
of business;

(b) The Information on eligibility
(c) Banker’s statement to access to lines of credit

(d) The Bid Security
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(e) Signed Qualification application submission form by the
authorized person

(f) Power of attorney for signatory of the document

(g) Joint venture agreement or a letter of intent to form a
joint venture if the bid is submitted as JV.

(h) Total annual turnover in the civil Works construction
business expressed as the sum of payments certified for
work performed in each of the last five years.

(i) Performance as prime Contractor, management
Contractor, or proportionately as member of a joint
venture or Subcontractor, on Works of a similar nature
and complexity over the last Ten years, and details of
other Works in hand and present contractual
commitments.

() Major items of Contractor’s Equipment proposed for
carrying out the Contract.

(k) The qualifications and experience of key personnel
proposed for administration and execution of the
Contract, both on and off site.

(I)  Any proposal for Subcontracting elements of the Works
where the total value to be Subcontracted is at least 10
percent of the Bid Price.

(m) Detailed proposals for proposed Subcontracting of any
highly specialized elements of the Works to named
specialist Subcontractors.

(n) Reports on the financial standing of the Bidder including
profit and loss statements, balance sheets and auditor’s
reports for the past five years.

(o) Authority to seek references from the Bidder’s bankers.

(p) Information regarding any litigation or arbitration
resulting from Contracts executed by the Bidder in the
last five years or currently under execution. The
information shall include the names of the parties
concerned, the disputed amount, cause of litigation, and
matter in dispute; and present status of the dispute
resolution.

(@) The Contractor’s work program and method statement
and work schedule (for both design & construction
works)

(r)  Signed Anti-Bribery Pledge Form.

(s) Any other requirements as indicated in Section III:
Particular Information to Instruction to Bidders and
Section XI Qualification Questionnaire (Post
Qualification Document).
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Note: The qualification application document shall not contain any
financial information of the bid; otherwise, will result in
rejection of the bid.

With the Bid Envelope, the Bidder shall submit:
e The dully filled in form of Bid and Appendix there to

Alternative offers where invited and any other materials
required to be completed and submitted in accordance with the
Instructions to Bidders embodied in these Bidding Documents.

10.2 Bids submitted individually, as a partner in a Joint Venture or
as group as the case may be, must comply with the
qualification requirements set in the Bidding Document,
Qualification Questionnaires. Moreover, the Joint Venture shall
satisfy the following:

(a) The bid, and in case of a successful bid, the Form of
Agreement, shall be signed so as to be legally binding on
all partners;

(b) One of the partners shall be nominated as being in
charge and shall be responsible on behalf of all the
partners to the Joint Venture, and this authorization shall
be evidenced by submitting a power of attorney signed
by legally authorized signatories of all the partners;

(c) The partner in charge shall be authorized to incur
liabilities and receive instructions for and on behalf of
any and all partners of the joint venture, and the entire
execution of the Contract, including payment, shall be
done exclusively with the partner in charge;

(d) All partners of the joint venture shall be liable jointly
and severally for the execution of the Contract in
accordance with the Contract terms, and a statement to
this effect shall be included in the authorization
mentioned under (c¢) above, as well as in the Form of Bid
and in the Form of Agreement (in case of a successful
Bid); and

(e) A copy of the Joint Venture Agreement entered into by
all partners shall be submitted with the Qualification
Information. Alternatively, a Letter of Intent to execute
a Joint Venture Agreement in the event of a successful
Bid shall be signed by all partners and submitted with
the bid, with a copy of the proposed Agreement.

10.3 The forms, and schedules provided in the Bidding Documents
shall be used without exception (subject to extensions of the
schedules in the same format and to the provisions of Sub-
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Clause 13.2 regarding the alternative forms of bid security).

10.4 If indicated in the Bidding Data, Bidders bidding for this
Contract, together with other Contracts to form a package will
so indicate in the bid, together with any discounts offered for
the award of more than one Contract.

11. Bid Prices, 11.1 Unless stated otherwise in the Bidding Document, the contract
Currencies of shall be for the whole works as described in Clause 1 of these
Bid and Instructions to Bidders, based on lump sum basis.

Payment 11.2 The Bidder shall fill total lump sum amount for the

construction of all the works including survey, design and
material investigation costs.

11.3 All duties, taxes except VAT and other levies payable by the
Contractor under the Contract, or for any other cause, as of the
date 28 days prior to the closing date for submission of bids,
shall be included in the rates and prices and total bid price
submitted by the bidder. VAT shall be included in the contract
and has to be indicated separately.

11.4 The total contract amount quoted by the bidder shall be fixed
for the duration of the Contract and shall not be subjected to
adjustment on any account except as otherwise provided in the
conditions of contract.

11.5 The currency (ies) of the bid shall be as specified in Sub-Clause
11.6 of the Particular Information to Instruction to Bidders.

11.6 The rates and the prices shall be quoted by the bidder entirely in
the currency of the Employer’s country specified in the Bidding
Data. A bidder expecting to incur expenditures in other
currencies for inputs to the Works supplied from outside the
Employer’s country (referred to as “the foreign currency
requirements”) shall indicate in the Appendix to Bid the
percentage(s) of the Bid Price (excluding Provisional Sums)
needed by him for the payment of such foreign currency
requirements, limited to no more than three freely convertible
foreign currencies.

11.7 The rates of exchange to be used by the bidder in arriving at the
local currency equivalent and the percentage(s) mentioned in
Sub-Clause 11.6 above shall be specified by the bidder in the
Appendix to Bid, and shall apply for all payments under the
Contract so that no exchange risk will be borne by the
successful bidder.

11.8 Bidders shall indicate their expected foreign currency
requirements in the Appendix to Bid.

11.9 Bidders may be required by the Employer to clarify their local
and foreign currency requirements, and to substantiate that the
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amounts included in the rates and prices and shown in the
Appendix to Bid are reasonable and responsive to Sub-Clause
11.6, in which case a detailed breakdown of its foreign currency
requirements shall be provided by the bidder.

12. Bid Validity 12.1 Bids shall remain valid and open for acceptance for a period
stipulated in the Particular Information to Instruction to
Bidders after the date of bid opening prescribed in Clause 20.

12.2 In exceptional circumstances, prior to expiry of the original bid
validity period, the Employer may request the bidders for a
specified extension in the period of validity. The request and
the responses thereto shall be made in writing. A bidder may
refuse the request without forfeiting his bid security. A bidder
agreeing to the request will not be required nor permitted to
modify his bid, but will be required to extend the validity of his
bid security correspondingly. The provisions of Clause 13
regarding discharge and forfeiture of bid security shall continue
to apply during the extended period of bid validity.

13. Bid Security 13.1 The bidder shall furnish, as part of his bid, a bid security in the
amount stated in the Particular Information to Instruction to
Bidders.

13.2  If required, the bid security shall:

(a) at the Bidder’s option, be in the form of either a letter of
credit, or a bank guarantee from a banking institution, or
a bond issued by an insurance or bonding institution;

(b) be issued by a reputable institution selected by the
Bidder and located in any eligible country. If the
institution issuing the bond is located outside the
Employer’s Country, it shall have a correspondent
financial institution located in the Employer’s country to
make it enforceable.

(© be substantially in accordance with one of the forms of
bid security included in Section VII or other form
approved by the Employer prior to bid submission;

(d) be payable promptly upon written demand by the
Employer in case any of the conditions listed in Sub-
Clause 13.7 are invoked;

(e) be submitted in its original form; copies will not be
accepted;

) remain valid for a period of 28 days beyond the original
validity period of bids, or beyond any period of
extension subsequently requested under Sub-Clause
12.2.

13.3 The bid security of a joint venture shall be issued so as to
commit fully all partners to the proposed joint venture.
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13.4 Any bid not accompanied by an acceptable bid security will be
rejected by the Employer as non-responsive.

13.5 The bid securities of unsuccessful bidders will be returned as
promptly as possible, but not later than 28 days after the
expiration of the period of bid validity prescribed by the
Employer.

13.6 The bid security of the successful Bidder will be returned when
the Bidder has signed the Agreement and furnished the
required performance security.

13.7 The bid security may be forfeited:
a) If the bidder withdraws his bid during the period of bid
validity;
b) If the bidder refuses to accept the correction of errors in
his bid; or
c) If the bidder, having being notified of the acceptance of

his bid by the Employer during the period of bid validity
refuses within the specified time limit to:

(1) Sign the contract Agreement, or
(i1) Furnish the required performance security.

14. Variations in 14.1 If Variations are permitted in Particular Information to Instruction

Bidding to Bidders, A bidder may select his preference within the range
Conditions of conditions indicated, and shall state the basis of his offer in
the Appendix to the Bid.

14.2 Bidders wishing to qualify their bids or otherwise to deviate
from the requirements of the bidding documents on items of a
financial/administrative nature other than those provided for in
the above paragraph on Sub-Clause 14.1 above shall present
such qualifications or deviations in the form of alternative
offers to the basic bidding requirements. The attention of
bidders is drawn to the provisions of Clause 23 regarding the
rejection of bids, which are not substantially responsive to the
requirements of the bidding documents. Each alternative to the
requirements of the bidding documents shall be accompanied
by a detailed description and price breakdown indicating the
bidder’s estimate of the cost implications to the Employer in
accordance with Clause 25 if the alternative offer were to be
accepted by the Employer and incorporated in the contract.
Bids containing qualifications and deviations which are not so
detailed and priced as alternative offers may be rejected. After
evaluation in accordance with Clause 25, the Employer
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15. Format and
Signing of Bid

16. Sealing and
Marking of
Qualification
Applications
and Bids

14.3

15.1

15.2

reserves the rights to accept or reject any alternative offer
submitted pursuant to this Sub - Clause.

Offers are not invited from bidders for technical alternatives to
the Employer’s Requirement included in the Bidding
Documents.

The bidder shall prepare one original and copies in the number
specified in the Particular Information to Instruction to
Bidders of the documents comprising the bid as described in
Sub-Clause 10.1 of these Instructions to Bidders, bound with
the volume containing the bid proposals, and clearly marked
“ORIGINAL” and “COPY” as appropriate. In the event of any
discrepancy between them, the original shall prevail.

The original bid shall be typed or written in legible ink and
shall be signed by a person or persons duly authorized to bind
the bidder to the contract. Proof of authorization shall be
furnished in the form of a written power-of-attorney which
shall accompany the bid. Any entries or amendment shall be
made on the original Bid before producing the copies. All
pages of the bid where entries or amendments have been made
shall be initialed by the person or persons signing the bid. No
amendment is allowed to be made on photocopies. Copies of
the Bid shall be exact photocopies of the original document.
Submitting of hand written copies will result in rejection of the
Bid.

The complete bid shall be without alterations, erasures, or
interlineations except those to accord with instructions issued
by the Employer, or as necessary to correct errors made by the
bidder, in which case such corrections shall be initialed by the
person or persons signing the bid.

15.3 Only one bid may be submitted by each bidder. No bidder may

16.1

16.2

participate in the bid of another for the same contract in any
relation whatsoever

D. Submission of Bids

The bidder shall seal each copy of the post qualification, bid
security and the bid; in accordance with Clause 15 in separate
envelopes, duly marking the envelopes as “application for Post
qualification”, “Bid” and “Bid security” The three envelopes
shall then be sealed in an outer envelope.

The inner and outer envelopes shall:

(a) be addressed to the Employer at the address provided in
the Particular Information to Instruction to Bidders;

(b) bear the name and identification number of the Contract as
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defined in the Particular Information to Instruction to
Bidders; and

(c) provide a warning not to open before the time and date for
bid opening, as specified in Clause 17.

The envelope marked “Financial Bid” shall provide a further
warning on the cover stating:

“Not to open until advised by the Employer in accordance
with ITB Sub-clause 20.5.”

16.3 In addition to the identification required in Sub-Clause 16.2, the
inner envelopes shall indicate the name and address of the
bidder to enable the bid to be returned unopened in case it is
declared “late” pursuant to Clause 18, or to return the Bid
unopened of the Bidders who doesn’t satisfy the qualification
requirement set in Volume III, Qualification Questionnaire, of
the Bidding document and for matching purposes under Clause
19.

16.4 If the outer envelope is not sealed and marked as above, the
Employer will assume no responsibility for the misplacement or
premature opening of the bid. If the outer envelope discloses the
bidder’s identity, the Employer will not guarantee the
anonymity of the bid submission, but this shall not constitute
grounds for rejection of the bid.

17. Deadline for 17.1 The Employer must receive bids at or before the time specified
Submission of in Sub-Clause 17.1 of the Particular Information to Instruction
Bids to Bidders.

17.2 The Employer may, at his discretion, extend the deadline for
submission of the bids by issuing an amendment in accordance
with Clause 8, in which case all rights and obligations of the
Employer and the bidders previously subject to the original
deadline shall thereafter be subject to the new deadline as
extended.

18. Late Bids 18.1 Any bid received by the Employer after the deadline for
submission of bids prescribed by the Employer in accordance
with Clause 17 will be returned unopened to the bidder.

19. Modification 19.1 The Bidder may modify or withdraw his bid after bid

and submission, provided that the modification or notice of
Withdrawal of withdrawal is received in writing by the Employer prior to the
Bids prescribed deadline for submission of bids.

19.2 The bidder’s modification or notice of withdrawal shall be
prepared, sealed, marked and delivered in accordance with the
provisions of Clause 16 for the submission of bids, with the
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inner envelopes additionally marked “MODIFICATION” or
“WITHDRAWAL? as appropriate.

Modifications should be submitted separately for
“Qualification Information and Bid security” and
“Financial Bid” and the envelopes shall be correspondingly
marked as “Modifications-Qualification Information and
Bid security” and “Modifications-Financial Bid”

19.3 Subject to Clause 22, no bid may be modified subsequent to
the deadline for submission of bids.

19.4 Withdrawal of a bid during the interval between the deadline
for submission of bids and the expiration of the period of bid
validity specified by the bidder in the form of bid may result in
the forfeiture of the bid security pursuant to Clause 13.

E. Bid Opening and Evaluation

20. Bid Opening 20.1 The Employer will open the Qualification application including
withdrawals and modification made pursuant to Clause 19 and
the Bid Security, in the presence of bidders’ designated
representatives who choose to attend, at the time, date and
location stipulated in the Particular Information to
Instruction to Bidders by a committee of officials. The
remaining envelope containing the Financial Bid will remain
sealed signed by the committee and deposited with the chairman
of the contract Award Committee or independent authority until
they are opened publicly. The bidders’ representatives who are
present shall sign a register evidencing their attendance.

20.2 Envelopes marked “Withdrawal” shall be opened first, and the
name of the bidder shall be read out. Bids for which an
acceptable notice of withdrawal has been submitted pursuant to
Clause 19 shall not be opened. Subsequently Qualification
document submissions will be opened and initialed by the
Contract Award Committee members. No bid shall be rejected
at bid opening except for late bids pursuant to Clause 18.

20.3 Bidders shall not contact the Client on any matter relating to the
bid from the time of submission of the bid to the time the
Contract is awarded except as stipulated in causes 21 and 22.

20.4 The Employer will notify in writing the bidders that passed the
Qualification requirements informing them to attend the bid
opening ceremony and indicate the date, time, and address .The
opening date will not be sooner than five working days after the
notification date. The notification may be sent by registered
letter, cable, telex or facsimile. The Employer will
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simultaneously notify the unsuccessful applicants the result of
the evaluation of the applications.

20.5 The envelope containing the Financial Bid of the firms that have
passed qualification requirement shall be opened.

20.6 The Employer shall prepare minutes of the bid opening,
including the information disclosed during the bid opening, to
those present in accordance with Sub-Clause 20.4.

20.7 Bids not opened and read out at bid opening shall not be
considered further for evaluation, irrespective of the
circumstances.

21. Process to be 21.1 Any effort by a bidder to influence the Employer in the process
Confidential of examination, clarification, evaluation and comparison of bids
and recommendations, and in the decisions concerning award of

contract, may result in the rejection of the bidder’s bid.

22. Clarification of 22.1 To assist in the examination evaluation and comparison of bids,
Bids the Employer may ask bidders individually for clarification of
their bids, including breakdowns of unit rates divided into direct

and indirect costs. The request for clarification and the response

shall be in writing, but no change in the price or substance of

the bid shall be sought, offered or permitted except as required

to confirm the correction of arithmetic errors discovered by the

Employer during the evaluation of the bids in accordance with

Clause 24.

23. Examination of 23.1 Prior to the detailed evaluation of bids, the Employer will
Bids and determine whether each bid is substantially responsive to the
Determination requirements of the Bidding Documents which includes that
of the bid;

Responsiveness (a) meets the eligibility criteria of Volume I of Section IX and
Qualification criteria set in Volume III of Section XI of
the Bidding Document;

(b) has been properly signed;
(c) isaccompanied by the required securities;

(d) is substantially responsive to the requirements of the
Bidding Document as set out in the Bidding Document;
and

23.2 A substantially responsive bid is one that conforms to all the
terms, conditions, and specifications of the Bidding Document
without material deviation, reservation or omission. A material
deviation, reservation, or omission is one that,

(a) if accepted, would

(i) affects in any substantial way the scope, quality, or
performance of the Works specified in the proposed
Contract; or

VOLUME I - SECTION II: Instruction to Bidders V.2019.1 Page 13 of 21



Ethiopian Roads Authority
Bidding Document

(i1) limits in any substantial way, inconsistent with the
Bidding Document, the Employer’s rights or the
Bidder’s obligations under the proposed Contract; or

(b) if rectified, would unfairly affect the competitive
position of other Bidders presenting substantially
responsive bids.

23.3 The Employer shall examine the qualification application of
each Bidder to confirm that it has complied with all the must
meet requirements of the bidding document. A bid that has
failed to meet any of the must meet requirements may be
rejected from further evaluation.

23.4 If a Bid is not substantially responsive to the requirements of
the Bidding Documents, it will be rejected by the Employer,
and may not subsequently be made responsive by the bidder
having corrected or withdrawn non-conforming deviation or
reservation.

23.5 Provided that a bid is substantially responsive, the Employer
may waive any non-conformities in the bid that do not
constitute a material deviation, reservation or omission.

23.6 Provided that a bid is substantially responsive, the Employer
may request that the Bidder submit the necessary information,
within a reasonable period of time to rectify nonmaterial
nonconformities in the bid related to documentation
requirements. Requesting information or documentation on
such nonconformities shall not be related to any aspect of the
price of the bid. Failure by the Bidder to comply with the
request may result in the rejection of its bid.

23.7 Provided that a bid is substantially responsive, the Employer
shall rectify nonmaterial nonconformities related to the Bid
Price. To this effect, the Bid Price shall be adjusted, for
comparison purposes only, by the highest price quoted in this
bidding process to reflect the price of the missing or non-
conforming item or component

23.8 During the evaluation of bids, the following definitions apply:

(a) “Deviations” is a departure from the requirements
specified in the Bidding Document.

(b) “Reservations” is the setting of limiting conditions or
withholding from complete acceptance of the
requirements specified in the Bidding Document; and

(¢) “Omissions” is the failure to submit part or all of the
information or documentation required in the Bidding
Document.

24. Correction of  24.1 Bids determined to be substantially responsive will be checked
Errors by the Employer for any arithmetic errors in the computation
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and summation. Errors will be corrected by the Employer as
follows:

Where there is a discrepancy between amounts in figures and
in words, the amount in words will govern.

24.2 The amount stated in the Bid Document will be adjusted by the
Employer in accordance with the above procedure for the
correction of errors and with the concurrence of the bidder, shall
be considered as binding upon the bidder. If the bidder does not
accept the corrected amount of bid, his bid will be rejected and
the bid security will be forfeited.

25. Evaluation and 25.1 The Employer will evaluate and compare only Bids
Comparison of determined to be substantially responsive to the requirements
Bids of the Bidding Documents in accordance with Clause 23.

25.2 In evaluating bids, the Employer will determine for each bid
the evaluated Bid Price by adjusting the Bid price as follows:

a) Making any correction for errors pursuant to Clause 24.

b) Excluding Provisional Sums and, if any, for
Contingencies.

c) Making an appropriate adjustment for any other acceptable
quantifiable variations, deviations, omission or alternative
offers not reflected in the Bid Price or in the above
mentioned other adjustments.

25.3 For comparison of bids, the Bid Price, corrected pursuant to
Clause 24, shall first be broken down into the respective
amounts payable in various currencies by using the exchange
rates specified by the Bidder in accordance with Sub-Clause
11.7.

25.4 In the second step, the Employer will convert the amounts in
various currencies in which the Bid Price is payable (excluding
Provisional Sums but including Day Works where priced
competitively) to the currency of the Employer’s country at the
selling rates established for similar transactions by the
authority specified in the Particular Information to
Instruction to Bidders on the date stipulated in the Particular
Information to Instruction to Bidders;

25.5 After identifying the successful Bidder by evaluating the bid
documents against the criteria set forth in this Bidding
Document, the Employer may conduct qualification evaluation
to establish the current qualification of the successful Bidder
where it feels that it has to be ascertained.

25.6 Such qualification evaluation of the successful Bidder may
relate to submission of the documentary evidence specified in
ITB Clause 3 and Section XI, Qualification Questionnaire,
unless satisfactory documents are already included in the bid,
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concerning its legal, professional, technical and financial
standing and conformity to the requirements stated in this
Bidding Document.

25.7 If the successful Bidder fails to provide this documentary proof
within 7 calendar days following the Employer’s request or if
the successful Bidder is found to have provided false
information, its bid shall be disqualified in which event the
Employer shall proceed to the next lowest evaluated bid to
make a similar determination of that Bidder’s capabilities to
perform satisfactorily.

26. Preference for 26.1 If so indicated in the Particular Information to Instruction to
Domestic Bidders, domestic bidders may receive a margin of preference
Bidders in bid evaluation for which this Clause shall apply.

26.2 Domestic bidders shall provide all evidence necessary to
establish that they meet the following criteria to be eligible for a
7" percent margin of preference in the comparison of their bids
with those of bidders who do not qualify for the preference.

26.3 A domestic bidder is one that meets the following criteria:
(a) for an individual firm:
(1) s registered in the country of the Employer;

(i) has more than 50 percent ownership by nationals of
the country of the Employer;

(ii1)) does not subcontract more than 10 percent of the
Contract Price, excluding Provisional Sums, to
foreign Contractors.

(b) for a joint venture (JV) of domestic firms:

(i) individual member firms shall satisfy Sub-
Paragraphs 26.3 (a) (i) and (a) (ii) above;

(i1)) the JV shall be registered in the country of the
Employer;

(ii1) the JV shall not subcontract more than 10 percent of
the Contract Price, excluding Provisional Sums, to
foreign firms.

26.4 The following procedure will be used to apply the margin of
preference:

(a) After bids have been converted to a single currency in
accordance with the provisions of Paragraphs 31.2 (c)
above, responsive bids will be classified into the following
groups:

(i) Group A: bids offered by domestic bidders and joint
ventures meeting the criteria set out in the above
Sub-Clause 26.3; and
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(i) Group B: all other bids.

(b) For the purpose of further evaluation and comparison of
bids only, an amount equal to 7”2 percent of the evaluated
Bid Price determined in accordance with the provisions of
Paragraphs 25.2 (a), (b) and (c), will be added to all bids
classified in Group B.

26.5 Alternative offers, where solicited or permitted, will be
evaluated separately, in accordance with the provisions of
Clause 18, and shall be subject to the margin of preference in
accordance with Sub-Clause 26.4.

F. Award of Contract

27. Award 27.1 Tt is the interest of the Employer to observe the highest
Criteria standard of ethics during the execution of such contracts. The
Employer will reject any proposal if it determines that the firm
recommended for award has engaged in corrupt, fraudulent,
Collusive or Coercive practice in competing for the contract in
question in accordance with Clause 33. The Employer requires
the bidders to submit Anti-Bribery pledge Form signed by an
authorized representative of the firm as per the format attached
in section IX.

Therefore, the Employer requires the bidders to submit Anti
Bribery Pledge Form signed by an authorized representative of
the firm as per the format attached in section IX.

27.2 Subject to Clause 28, the Employer will award the contract to
the bidder whose bid has been determined to be substantially
responsive to the bidding documents and who has offered the
lowest evaluated bid price pursuant to Clause 25, provided
further that the Bidder has the capability and resources to carry
out the Contract effectively (Ref. Clause 3).

27.3 I, pursuant to Sub-Clause 10.4, this Contract is being let on a
“slice and package” basis, the lowest evaluated Bid Price will
be determined when evaluating this Contract in conjunction
with other Contracts to be awarded concurrently, taking into
account any discounts offered by the Bidders for the award of
more than one Contract.

28. Employer’s 28.1 Notwithstanding Clause 27, the Employer reserves the right to

Right to accept or reject any bid and to annul the bidding process and
Accept Any reject all bids, at any time prior to award of contract, without
Bid and to thereby incurring any liability to the affected bidder or bidders
Reject Any or or any obligation to inform the affected bidder or bidders of the
All Bids grounds for the Employer’s action.

28.2 The Employer may, at his own discretion before awarding of
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the contract increase the percentage of the performance
security after having seen the amount of the bid price,
reserving his right as mentioned in Clause 28.1, if there is a
non-acceptance by the bidder of such increase.

29. Notification of 29.1 The Employer shall notify the evaluation result to all the
Award bidders after completion and approval of evaluation of bids.

If any unsuccessful Bidder believes that it has been unfairly
treated during evaluation, he may lodge a complaint to the
Director General (DG) of ERA within five working days of his
receipt of notifications for being unsuccessful. The Director
General will respond within ten working days. If the firm is
dissatisfied with ERA’s responses, he may take up the matter to
the Federal Democratic Republic of Ethiopia Ministry of
finance Public Procurement and Property Administration
Agency, whose decision will be final, within five working days
with a copy to the Director General of ERA.

Otherwise, if the bidder does not lodge his complaint in the
specified dates, it shall be considered that the bidder has
accepted the evaluation result and ERA’s response.

29.1 Prior to the expiration of the period of bid validity prescribed
by the Employer, the Employer will notify the successful
bidder in writing by registered letter that his bid has been
accepted. This letter (hereinafter and in the Conditions of
Contract called “Letter of Acceptance”) shall name the sum
which the Employer will pay to the Contractor in consideration
of the execution, completion and maintenance of the works by
the Contractor as prescribed by the Contract (hereinafter and in
the Conditions of Contract called “the Contract Price”)

29.3 The issuance of the Notification of award (Letter of
Acceptance) will not constitute the formation of the Contract
between the successful Bidder and the Employer. In
accordance with article 46.2 of Proclamation No0.649/2009, the
existence of a Contract shall be confirmed through the
signature of a Contract Document incorporating all agreements
between the parties.

30. Performance 30.1 With 28 days of receipt of the notification of award from the
Security Employer, the successful bidder shall furnish a performance
security in the form provided in Section IX of the Bidding
Document. This form must be used unless another form
proposed by the Bidder is approved by the Employer in an
amount of ten (10) percent of the contract price in accordance

with the conditions of Contract.

VOLUME I - SECTION II: Instruction to Bidders V.2019.1 Page 18 of 21



Ethiopian Roads Authority
Bidding Document

31. Signing of
Contract
Agreement

32. Dispute
Review
Method

33. Corrupt &
Fraudulent
Practices

30.2 If it is stipulated in the Particular Information to Instruction

to Bidders that the performance security is to be provided by
the successful Bidder in the form of a bank guarantee, it shall
be issued either at the Bidder’s option, by a bank located in the
country of the Employer or by a foreign bank through a
correspondent bank located in the country of the Employer.

30.3 If it is stipulated in the Particular Information to Instruction

to Bidders that the performance security may also be provided
by the successful Bidder in the form of a bond, it shall be
issued by a bonding or insurance company that has been
determined by the successful Bidder to be acceptable to the
Employer. A foreign institution providing a bond shall have a
correspondent financial institution located in the Employer’s
Country.

30.4 Upon the furnishing by the successful bidder of a performance

30.5

31.1

31.2

security in accordance with the provisions of Clause 30, the
Employer will promptly notify the unsuccessful bidders that
their bids have been unsuccessful and their Bid Securities will
be returned for all bidders pursuant to ITB Clause 13.4.

Failure of the successful bidder to comply with the
requirements of Clause 30 shall constitute sufficient grounds
for the annulment of the award and forfeiture of the bid
security and any such other remedy the Employer may take
under the Contract, and the Employer may resort to awarding
the Contract to the next ranked Bidder.

At the same time that the Employer notified the successful
bidder that his bid has been accepted, the Employer will send
the bidder the form of Agreement provided in the Bidding
Documents, incorporating all agreements between the parties.

Within 28 days of receipt of the Letter of Acceptance, the
successful Bidder shall sign the Agreement and return it to the
Employer, together with the required performance security.

32.1 The dispute review method (i.e. The Dispute Review Board or

33.1

the Dispute Review Expert) is indicated in the Particular
Information to Instruction to Bidders. The Employer and the
Successful Bidder will select Dispute Review Board members
or the Disputes Review Expert, as the case may be, according
to the procedures set forth in Clause 20 of the Conditions of
Particular application.

The Employer requires that its officials as well as
bidders/suppliers/Contractors under this and similar contracts,
observe the highest standard of ethics during the procurement
and execution of such contracts. In pursuance of this, the
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Employer:

(a) Defines, for the purposes of this provision, the terms set
forth below as follows:

(1)

(i)

(iii)

“Corrupt practice” means the offering, giving,
receiving, or soliciting of anything of value to
influence the action of a public official in the
procurement process or in contract execution; and

“Fraudulent practice” means a misrepresentation of
facts in order to influence a procurement process or
the execution of a contract to the detriment of the
Employer, and includes collusive practice among
bidders (prior to or after bid submission) designed
to establish bid prices at artificial noncompetitive
levels and to deprive the Employer of the benefits
of free and open competition;

“Collusive  practice” means a scheme or
arrangement between two or more bidders, with or
without the knowledge of the Employer, designed
to establish bid prices at artificial, noncompetitive
levels; and

(iv) “Coercive practice” means harming or threatening to

harm, directly or indirectly, persons or their
property to influence their participation in the
procurement process or affect the execution of a
contract;

(v) "Obstructive Practices" is

(aa)  deliberately destroying, falsifying, altering
or concealing of evidence material to the
investigation or making false statements to
investigators in order to materially impede a
Employer's investigation in to allegations or
a corrupt, fraudulent, coercive or collusive
practice; and/or threatening, harassing or
intimidating any part to prevent it from
disclosing its knowledge matters relevant to
the investigation or from pursuing the
investigation, or

(bb) acts intended to materially impede the
exercise of the Employer's inspection and
audit rights.

(b) Will reject a proposal for award if it determines that the
Bidder recommended for award has, directly or through
an agent, engaged in corrupt, fraudulent, collusive or
coercive practices in competing for the Contract in
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question;

(c) Will sanction a firm or individual through the
Government’s Procurement Agency, including declaring
them ineligible, either indefinitely or for a stated period
of time, to be awarded a Government-financed contract if
it at any time determines that they have, directly or
through an agent, engaged, in corrupt, fraudulent,
collusive or coercive practices in competing for, or in
executing, a Government-financed contract; and

33.2 Furthermore, bidders shall be aware of the provision stated in
Sub-Clause 15.5 of the Conditions of Contract, Part II-
Conditions of Particular Application.

34. Warranty 34.1 The warranty bond shall be submitted to the Employer prior to
Bond issuance of any taking over certificate under the contract for
any section or the entire project road as the case may be in the
condition and amount as stated in the Particular Information to

Instruction to Bidders.

34.2 The Warranty Bond to be provided by the Contractor shall be
issued by a Local Bank, Insurance Company or Financial
Institution registered at the National Bank of Ethiopia in a
format acceptable to the Employer.

34.3 Upon the furnishing by the Contractor of a Warranty Bond in
accordance with the provisions of Clause 21 of the Conditions
of Contract, Part II-Conditions of Particular Application, the
Employer will issue a taking over certificate for any section or
the entire project road as the case may be.

34.4 Failure of the Contractor (Design-Builder) to provide the
Warranty bond with the requirements of Clause 21 of the
Conditions of Contract, Part II - Conditions of Particular
Application shall constitute sufficient grounds for the forfeiture
of the Performance Bond.

34.5 If the Contractor (Design-Builder) fails or refuses to provide
the Warranty remedy described under the Employer’s
Requirement, notwithstanding a valid request by the Employer,
the Design-Builder shall be liable for the cost of performance
of the Warranty work by others. The Employer may also call
the warranty performance bond.
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